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The information I am going to speak of this evening, was produced with the assistance of the staff at Ecojustice and I would like to clarify that they have not been retained at this point in time. I approached them to discuss what took place in regards to the tar-and-chipping of the Wilmot Line north of Columbia Street. 

I was a participant for an Ontario Municipal Board (OMB) appeal that took place in Waterloo City Council Chambers back in March 2010 for OMB case # PL091182. I witnessed the process that secured a revision to the Draft Plan of Subdivision for the West Side Lands and it included data specific to issues of tar-and-chipping a Board designated portion of the Wilmot Line

The final ruling for appeal PL091182 is dated May 06, 2010 and on page 3 it states the following passage:

 An environmental assessment process dealing with improvements to the Wilmot Line began several years ago but has been abandoned through lack of funding and direction to proceed. The Parties propose amending certain conditions to reflect this circumstance. On the evidence of Chris Middlebro’ the Board finds that the proposed revisions continue to meet the intention of environmental protection while recognizing the need to make certain transportation improvements, tied to development thresholds.

As a result of this hearing the Board Ruling secured the following on page 4 of attachment #1 of the ruling that states: 

c) that in the interim the Wilmot Line between Columbia Street and Erb Street be improved to tar-and-chip rural cross-section, to the satisfaction of the City of Waterloo in consultation with the Township of Wilmot. All costs relating to D.)ii)c) shall be borne by the owners of the Collective Lands.

The board was very specific to state the tar-and-chip is to be done BETWEEN Columbia st. and Erb st. and was not permissive of any further tar and chipping activities beyond that scope in relation to Wilmot LIne.

The Board Ruling approved a revision for the Draft Plan of subdivision for three of the West Side Lands properties which states the following:

AP-I-53 That the Owner agrees that the City of Waterloo will not pay the cost of road improvements to the Wilmot Line, and that the City portion of any road improvements shall be borne by the Owner. 

Both the Township of Wilmot and the City of Waterloo are lower-tier municipalities within the upper-tier municipality of the Region of Waterloo. Section 29 of the Municipal Act, 2001 (S.O. 2001, c. 25) states that local municipalities on either side of a boundary line have joint jurisdiction over any highways forming the boundary line. This is why the OMB supported revisions to the draft plan agreements with the City of Waterloo in regards to who will fund its portion for the road improvements for the Wilmot Line. The Ontario Municipal Board clearly understands that the Wilmot Line shares joint jurisdiction with the City of Waterloo. 

Section 27 of the Municipal Act, 2001 states that where a highway is under joint jurisdiction of two or more municipalities, a by-law in respect of that highway must be passed by all of the municipalities having jurisdiction over the highway. The Municipal Act, 2001 defines ‘highway’ as a common and public highway and includes any bridge, trestle, viaduct or other structure forming part of the highway. Ontario Regulation 239/02 sets out the minimum maintenance standards for municipal highways and includes provisions dealing with non-paved roads. Wilmot Line is a bona fide highway.

When it comes to the paving of the Wilmot Line in areas north of Columbia Street it is clear a by-law has not been properly passed by both municipalities to allow for this. No by-law dealing with the Wilmot Line road maintenance was available on the Township of Wilmot website, but presumably this paving was authorized pursuant to such a by-law. If this is the case, section 273 of the Municipal Act, 2001 provides that any person and/or municipality can apply to the Superior Court of Justice to quash a by-law in whole or in part for illegality. 

Under section 13(3) of the Ontario Environmental Assessment Act, no undertaking subject to the Municipal Class Environmental Assessment, as amended in 2007, is to proceed unless it does so in accordance with the class EA or with the approval of the Minister of Environment. Failure to properly comply with this provision is an offence under section 38 of the Environmental Assessment Act. I have issued a written requested that the Minister of Environment undertake an investigation of this issue. 

For many years, the City of Waterloo has objected to the paving of the Wilmot Line, particularly in regards to areas north of the Columbia Street extension due to ecological constraints. The Board itself noted that the EA process was abandoned due to lack of funding and direction to proceed but they validate the seriousness of the constraints in an effort to meet the intention of environmental protection. They clearly limited the scope of the tar and chipping activities to areas between Erb Street and Columbia on the Wilmot Line. For the township of Wilmot to go beyond that limitation may be viewed as contempt of court towards the Board’s ruling. 

I am one of many of citizens who have opposed the paving of Wilmot Line and I am outraged that the Township of Wilmot denied our community and City Council the right to debate this matter before they paved the road beyond the OMB mandated area. The funding of this project  lacked transparency; there was no sign on site to indicate intent and it appears this act took place without regard to conditions of the  Municipal Act, the Ontario Environmental Assessment Act and it may reasonably constitute as contempt of court towards the OMB ruling. Without our community’s consent they have degraded our shared heritage roadway, increased chloride contamination risks, covered recharge with impervious surfaces and increased the possibility of yet more traffic fatalities along this hazardous roadway. This is unacceptable and it is my fear that if our municipality doesn’t take a strong position on this issue now, in the courts, then we’ll see these non-compliant strategies adopted by others who wish to bypass our public processes. 

In response to this information I  would like the City of Waterloo to consider  a motion to proceed with legal action against the township of Wilmot. Allow a Superior Court Judge the opportunity to determine the merits of what has taken place.  
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