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fst REGION OF WATERLOO  
 

 PLANNING, HOUSING AND COMMUNITY SERVICES  

  Community Planning  
 

 

TO: Chair Jim Wideman and Members of the Planning and Works Committee  

 

DATE:   February 15, 2011    FILE CODE:  D01-01 

 

SUBJECT: APPEALS TO THE NEW REGIONAL OFFICIAL PLAN 

 

RECOMMENDATION: 
 

 THAT the Regional Municipality of Waterloo approve the following actions, as described in Report 
P-11-013, dated February 15, 2011 with respect to the new Regional Official Plan: 

 
a)  Ratify the Notice of Appeal dated January 21, 2011 filed by the Regional Commissioner 

of Planning, Housing and Community Services at the direction of Regional Council with 
respect to the Notice of Decision of the Minister of Municipal Affairs and Housing dated 
December 22, 2010;  

 
b) Request the Ontario Municipal Board to move immediately toward a pre-hearing to identify 

the parties and participants of the hearing, and clarify and/or reduce the number of issues 
under appeal; and 

  
c) Authorize Regional staff to participate and take any necessary steps in the Ontario Municipal 

Board process, including the negotiation and resolution of appeals, and direct the Regional 
Solicitor to retain such experts and legal counsel, all as deemed necessary and appropriate, 
by the Regional Solicitor and the Commissioner of Planning, Housing and Community 
Services to protect the Regional interest in this matter, as expressed by Regional Council 
through the adoption of the new Regional Official Plan on June 16, 2009 and in subsequent 
submissions to the Province.  

  

SUMMARY: 
 
This report provides a summary of the appeals that have been filed with respect to the new Regional 
Official Plan (ROP).  A total of 21 appeals have been submitted on a wide range of planning policy 
and land use matters. Most of the appeals were submitted by individuals and corporations with 
development interests across the Region. Some recurring issues include the Regional Land Budget, 
the application of the reurbanization and density targets, and the desire to designate additional land 
for development. 
 
In an effort to keep the public informed of the ongoing approval process, information letters were 
sent by the Region on January 5, 2011 to all the stakeholders on the ROP mailing list. The letter 
informed stakeholders about the Minister’s approval of the new ROP, where to view a copy of the 
Notice of Decision, and the steps and deadlines involved in filing an appeal to the OMB. The letter 
was distributed to approximately 1,020 groups, individuals or corporations. A copy of the letter was 
hand delivered to the three landowners in the southwest area of the City of Kitchener who appeared 
before Regional Council in June 2009 and indicated they did not receive copies of the Region’s 
previous public notifications regarding the new ROP. A copy of the letter and the Minister’s Notice of 
Decision was also posted on the Region’s website. This notification is over and above the statutory 
notification requirements, which are the sole responsibility of the Province. 
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Of the 21 appeals submitted, one was filed by the Regional Commissioner of Planning, Housing and 
Community Services at the direction of the Regional Council, and another was filed by the Township 
of Woolwich. Both appeals pertain to the decision by the Minister of Municipal Affairs and Housing to 
modify several ROP policies related to source water protection and mineral aggregate extraction, 
and pertain to the same policies.  
 
To confirm the Region’s appeal, this report seeks Regional Council’s ratification of the Notice of 
Appeal filed by the Regional Commissioner. It also requests authorization for Regional staff to 
participate and take any necessary steps in the Ontario Municipal Board process, including the 
negotiation and resolution of appeals, and direct the Regional Solicitor to retain such experts and 
legal counsel, all as deemed necessary and appropriate, by the Regional Solicitor and the 
Commissioner of Planning, Housing and Community Services to protect the Regional interest in this 
matter, as expressed by Regional Council through the adoption of the new Regional Official Plan on 
June 16, 2009 and in subsequent submissions to the Province.  
 
One of the main reasons for the Region’s appeal is to protect the Region’s groundwater resources. 
The Region of Waterloo is the largest municipality in Canada primarily dependent on groundwater 
sources for its municipal water supply. Approximately 75 per cent of the Region’s water supply 
comes from groundwater sources. Extracting mineral aggregates close to, or below, the water table 
has the potential to impact the quantity and quality of water, including both vulnerable and sensitive 
groundwater resources. Such impacts could potentially result in the need for more expensive water 
treatment measures and/or the closure of municipal wells.  
 
It is important to emphasize that the Region’s appeal affects only a small number of policies in the 
Council adopted ROP. On the whole, the Province continues to support the new ROP and how it 
implements the Provincial Policy Statement, the Growth Plan for the Greater Golden Horseshoe and 
other Provincial policies and legislation. 
 
Regional staff has met with the Area Municipalities to review the appeals and explain the next steps 
in the process. Each of the Area Municipalities is currently in various stages of updating their Official 
Plans to conform to the new ROP. To avoid delays, Regional staff has advised the Area 
Municipalities to continue working on their Official Plans during the appeal process.  
 
Regional staff will report back to Regional Council from time-to-time, as appropriate, to keep Council 
informed and to seek further direction from Regional Council with respect to the appeals. 
 

REPORT: 
 
After nearly 18 months of review and negotiation, the Minister of Municipal Affairs and Housing 
approved the new Regional Official Plan (ROP), with modifications, on December 22, 2010. The 
Minister’s approval was released in a Notice of Decision dated January 4, 2011, and was subject to 
a 20 day appeal period under the Planning Act.  
 
In an effort to keep the public informed of the ongoing approval process, information letters were 
sent by the Region on January 5, 2011 to all the stakeholders on the ROP mailing list. The letter 
informed stakeholders about the Minister’s approval of the new ROP, where to view a copy of the 
Notice of Decision, and the steps and deadlines involved in filing an appeal to the OMB. The letter 
was distributed to approximately 1,020 groups, individuals or corporations. A copy of the letter was 
hand delivered to the three landowners in the southwest area of the City of Kitchener who appeared 
before Regional Council in June 2009 and indicated they did not receive copies of the Region’s 
previous public notifications regarding the new ROP. A copy of the letter and the Minister’s Notice of 
Decision was also posted on the Region’s website. This notification is over and above the statutory 
notification requirements, which are the sole responsibility of the Province. 
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Most of the parties who filed an appeal have development interests in various land holdings across 
the Region, including the southwest corner of the City of Kitchener and other parts of the Region. 
Some appellants are challenging the methodology and results of the Regional Land Budget in 
seeking the designation of additional land for urban development. Other key policies under appeal 
pertain to the Countryside Line, and the new Protected Countryside and Regional Recharge Area 
designations. Some of the appeals also relate to smaller, site-specific matters.   
 
Due to the scope of the appeals, the entire ROP is now before the Board and, as a result, has yet to 
come into force and effect. Subject to Regional Council’s authorization, Regional staff will request 
the OMB to move immediately to a pre-hearing to identify the parties and participants of the hearing, 
and to clarify and/or scope the matters under appeal. A brief summary of each appeal is given 
below. 
 

Appeal Submitted by the Region of Waterloo  
 
The Minister’s Notice of Decision included several modifications to the maps and policies the ROP. 
The vast majority of the modifications are minor in nature and include additional changes 
recommended by Region Council after the ROP was adopted. These additional changes were 
recommended by Regional Council in a resolution passed on June 30, 2010 (see Report No. P-10-
056 dated June 22, 2010). Taken as a whole, the Province continues to be very supportive of the 
new ROP and the manner in which it implements the Provincial Policy Statement, the Growth Plan 
for the Greater Golden Horseshoe and other Provincial policies and legislation.  
 
Notwithstanding the Province’s support, the Minister has made some significant modifications to the 
ROP that are inconsistent with the policy direction as adopted by Regional Council. It is Regional 
staff’s opinion that these modifications also do not represent good land use planning, and are not 
consistent with or do not comply with various Provincial statutes, regulations or policies. The main 
reasons for the Region’s appeal are summarized below. A copy of the Region’s Notice of Appeal is 
provided in Appendix A. 
 
Source Water Protection  
 
The Region of Waterloo is the largest municipality in Canada primarily dependent on groundwater 
sources for its municipal water supply. These resources supply approximately 75 per cent of the 
Region’s total water supply. The extraction of mineral aggregates close to, or below, the water table 
has the potential to impact the quantity and quality of water, including both vulnerable and sensitive 
groundwater resources. These impacts could potentially result in the need for more expensive water 
treatment measures and/or the closure of municipal wells. For these reasons, the Council adopted 
ROP includes policies to prohibit certain high risk land uses, including mineral aggregate extraction, 
within the two-year time of travel capture zone around a municipal drinking-water supply well. The 
Minister revised these policies such that they will remain in effect only until the ROP has been 
amended to incorporate the Source Protection Plans currently being developed by the Province. 
Regional staff does not support these modifications as they could potential result in a lower level of 
source water protection than is provided in policies of the Council adopted ROP.  

 
Vertical Zoning/Depth of Aggregate Extraction  
 
The adopted ROP includes several provisions related to the vertical zoning of mineral aggregate 
operations. The Minister has deleted these provisions and removed the requirement for the Region’s 
Area Municipalities to set the vertical limits (i.e., depth of extraction) of aggregate extraction in a 
zoning by-law passed under the Planning Act. Regional staff does not support these modifications 
because they fail to recognize the authority Area Municipalities have under the Planning Act to 
restrict the use of land, including mineral aggregate extraction. This authority includes the right to set 
both the horizontal and vertical limits of any given land use in Area Municipal zoning by-laws.  
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Aggregate Extraction Below the Water Table  

 
The Council adopted ROP contains policies that require a ROP amendment prior to allowing the 
extraction of mineral aggregates below the water table within Prime Agricultural Areas. The 
Minister’s modifications deleted these specific provisions. Regional staff does not support these 
modifications because they do not appropriately address the potential long-term planning 
implications of aggregate extraction below the water table on Prime Agricultural Lands. 
 
Subwatershed Scale Hydrogeological Studies 

 
Policies in the adopted ROP require the completion of a subwatershed-scale hydrogeological study 
prior to allowing an application for aggregate extraction below the water table. This policy is needed 
to assess the potential cumulative impacts of extraction below the water table at the subwatershed 
level. The Minister has modified this policy to require instead “a hydrogeological cumulative impacts 
assessment in accordance with best practice guidelines established by the Grand River 
Conservation Authority, Ontario Stone Sand and Gravel Association, and Ministry of Natural 
Resources”. Compliance with these “best practice guidelines” as currently written is voluntary, 
thereby effectively eliminating any mandatory compliance. Regional staff does not support this 
modification because it would potentially establish a lower standard of groundwater protection.  

 
Aggregate Extraction within Environmentally Sensitive Policy Areas 
 
Environmentally Sensitive Policy Areas (ESPAs) have been the cornerstone of the Region’s 
environmental planning policies since 1976. Given their significance, policies of the adopted ROP 
prohibit outright any aggregate extraction within those portions of Core Environmental Features 
meeting the criteria of ESPAs. The Minister has modified these policies to permit aggregate 
extraction within ESPAs under certain conditions. Regional staff does not support these 
modifications. The Minister’s modifications fail to recognize the ecological significance of ESPAs, 
many of which are as significant, if not more significant than some ecological communities located 
within areas identified as Provincially Significant Wetlands (PSWs) by the Ministry of Natural 
Resources. The Minister’s modification would weaken the Region’s long standing policy to protect 
ESPAs. 
 
Clerical Errors Included in the Minister’s Decision 
 
The Minister’s decision includes several clerical errors that affect various policies and a portion of 
Map 7. The version of Map 7 appended to the Minister’s Notice of Decision does not designate the 
southwest corner of the City of Kitchener as Protected Countryside, as specifically recommended by 
Regional Council in a resolution passed on June 30, 2010. In discussions with Regional staff, the 
Ministry of Municipal Affairs and Housing confirmed that an incorrect copy of Map 7 had been 
included in the Notice of Decision, and that the Ministry had no objection to the modification as 
recommended by Regional Council. The Ministry advised the Region to appeal the affected policies 
and mapping so that they may be corrected by the Board. In a follow-up letter dated February 2, 
2011, the Ministry confirmed that it is prepared to work with the Region in placing an appropriate 
Map 7 before the Board. A copy of this letter is provided in Appendix B.  

 
Appeal Submitted by the Township of Woolwich 
 
The Township of Woolwich has also filed an appeal with respect to the Minister’s decision to modify 
several of the ROP’s aggregate policies. The Township has appealed the same policies as the 
Region. 
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Appeals Submitted by Other Parties 
 
1. An appeal, received from Dryden Smith & Head, on behalf of Myles Schmidt Property - City of 

Kitchener - 845026 Ontario Limited, on January 17, 2011 regarding the “Core Environmental” 
designation on their lands. 

 
2. An appeal, received from Peter Pickfield Partner, on behalf of Lea Silvestri Investments Ltd. 

and 1541179 Ontario Ltd, on January 20, 2011 regarding the inclusion of their lands within the 
Protected Countryside in the Township of North Dumfries. 
 

3. An appeal, received from Goodmans LLP, on behalf of Activa Holdings Inc., 2140065 Ontario 
Inc., 159805 Ontario lnc. and Stonefield Properties Corp., on January 21, 2011 regarding:  

 
(a)  the methodology used by the Region to prepare the Regional Land Budget exercise;  
(b) the growth management policies respecting the Countyside, Countyside Line, Protected 

Countyside and associated mapping;  
(c) Regional Recharge Area designation and policies and the delineation of the wellhead 

protection area; 
(d) Greenlands Network policies and mapping; and  
(e) any other policies impeding the development of their lands. 

 
4. An appeal, received from Brenda and Rusty Brissette, on January 21, 2011 regarding the 

Protected Countryside designation on their lands. 
 

5. An appeal, received from Springbank Investments lnc, on behalf of Kirtaff Holdings Inc., 
Edmund Patrick Taylor, Linda Margaret Taylor, Mary Alma Corbett, John Kostas, on January 
21, 2011 regarding policies, maps and section which impede the development of their lands. 
 

6. An appeal, received from MHBC Planning, on behalf of William Gies, on January 24, 2011 
regarding Protected Countryside designation on a portion of his lands in the Township of 
Woolwich. 
 

7. An appeal, received from Bratty and Partners, LLP, on behalf of Madison Homes Inc, on 
January 24, 2011 regarding the exclusion of their lands from the Urban Area designation. 
 

8. An appeal, received from Ontario Stone, Sand & Gravel Association, on January 24, 2011 
regarding various mineral resource policies and study requirements. 
 

9. An appeal, received from Connie and Robert Bogusat, on January 24, 2011 regarding the 
inclusion of their lands within the Protected Countryside in the City of Kitchener. 
 

10. An appeal, received from White, Duncan, Linton LLP, on behalf of Plains Westmount Farms 
Limited, on January 24, 2011 regarding specific sections and maps on the basis that proper 
studies have not been conducted to justify the Protected Countryside and Regional Recharge 
Areas designations. 
 

11. An appeal, received from Hardy Bromberg, on January 24, 2011 regarding the Protected 
Countryside designation and Environmentally Sensitive Landscape and Core Environmental 
Features designation on his property in the Township of North Dumfries. 
 

12. An appeal, received from Townsend and Associates, on behalf of Mattamy Development 
Corporation, on January 24, 2011 regarding the Region's land budget methodology and 
development restrictions. 
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13. An appeal, received from Ricketts, Harris LLP, on behalf of Elaine Fratton and Howard 
Lemieux, on January 24, 2011 regarding the affordable housing policies which deal with the 
conversion of rental affordable housing to condominium ownership. 
 

14. An appeal, received from Glen Schnarr & Associates Inc., on behalf of 2163846 Ontario Inc., 
(Arden Semper) on January 24, 2011 regarding the exclusion of their lands in the City of 
Kitchener from the urban area designation and applicable policies. 
 

15. An appeal, received from Gowlings Lafleur Henderson, LLP, on behalf of Alfred and Rita 
Cutaja, Lisa and Willi Kellner, on January 24, 2011 regarding the Greenlands Network, Core 
Environmental Features and Regional Recharge Area designation on their lands in the City of 
Kitchener. 
 

16. An appeal, received from Weir Foulds LLP, on behalf of Select Sand and Gravel, Robert 
Kieswetter in Trust, B&B Kieswetter Excavating, Kieswetter Holdings Limited & STAMM 
Investments, on January 24, 2011 regarding various sections of the ROP and the glossary of 
terms as it relates to their interest to develop their land. 
 

17. An appeal, received from Weir Foulds LLP, on behalf of The INCC Corp, on January 24, 2011 
regarding various sections of the ROP and the glossary of terms as it relates to their interest to 
develop a large parcel of land for commercial purposes in the City of Waterloo and the City of 
Kitchener. 
 

18. An appeal, received from Goodmans LLP, on behalf of Northgate Land Corp. and 2115881 
Ontario Limited, on January 24, 2011, regarding:  
 
(a) the 'Core Environmental Features' designation on their lands in the City of Waterloo; 
(b)  the methodology used by the Region to prepare the Regional Land Budget Exercise;  
(c) the Greenland Network policy requirements; and  
(d) Source Water Protection. 
 

19. An appeal, received from Goodmans LLP, on behalf of Hallman Construction Limited and 
Gatestone Development Corp., on January 24, 2011, regarding:  

 
(a)  the methodology used by the Region to prepare the Regional Land Budget exercise;  
(b) the growth management policies;  
(c) any other policies which appear to predetermine the location for growth. 

 

Next Steps 
 
Subject to Regional Council’s authorization, Regional staff will request the OMB to move 
immediately towards a pre-hearing to identify the parties and participants of the hearing, and clarify 
and/or reduce the number of issues under appeal. In addition, staff will continue to communicate 
and consult with the Area Municipalities to avoid any planning delays during the appeal process. 
Regional staff will report back to Regional Council from time-to-time, as appropriate, to keep Council 
apprised and to seek further direction from Council with respect to the appeals. 
 

Area Municipal Consultation/Coordination  

 
Regional staff met with Area Municipal planning staff representatives on February 10, 2011 to 
review the appeals to the ROP and the next steps in the approval process. Each of the Area 
Municipalities is currently in various stages of updating their Official Plans to conform to the new 
ROP. Regional staff advised the Area Municipalities to continue working on their Official Plans while 
the appeals to the ROP are being addressed. In addition, as noted above, the Township of 
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Woolwich has also decided to file an appeal with the OMB. The Township’s appeal pertains to the 
same policies that were appealed by the Region. 
 

 

CORPORATE STRATEGIC PLAN: 
 
The recommendations of this report directly support the Region’s priorities with respect to 
implementing Focus Areas 1 and 5 of the Corporate Strategic Plan.  
 
 

FINANCIAL IMPLICATIONS: 
 
The Legal Services Division has retained outside legal counsel with specialized expertise to provide 
assistance to Regional staff in preparing for the OMB hearings as required. Due to the complexity of 
the issues, Regional staff anticipates that the hearing could last for six to eight weeks, depending on 
the final number of participants and issues under appeal. As a result, the OMB hearing will require 
significant staff and financial resources, including representation by outside legal counsel, to 
appropriately represent the Region’s interests noted in this Report. 
 
Funding to support Regional participation in the OMB process to the end of 2011 would be available 
through funding currently provided for within the proposed 2011 budget ($100,000). A request for 
additional funding for 2012 ($200,000) is also contained in the budget package currently being 
considered by Regional Council. Depending on the outcome of the pre-hearing processes, 
additional funds may be required. Any requests for additional funding will be brought to Regional 
Council for consideration after the final scope of the hearing is better understood. 
 

 

OTHER DEPARTMENT CONSULTATIONS/CONCURRENCE: 
 
Legal Services and Water Services have been directly involved in the preparation of the Region’s 
appeal to the OMB and concur with the recommendations of this report.  
 

 

ATTACHMENTS: 
 
Appendix A: Notice of Appeal filed by the Region of Waterloo dated January 21, 2011. 
Appendix B: Letter from the Ministry of Municipal Affairs and Housing dated February 2, 2011. 
 
 

PREPARED BY:   Kevin Eby, Director, Community Planning 
   John Lubczynski, Principal Planner 
 

APPROVED BY:  Rob Horne, Commissioner of Planning, Housing and Community Services 



February 15, 2011  Report:  P-11-013 

 

926854   Page 8 of 23 

APPENDIX A 
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APPENDIX B 

 


